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UNITED STATES |
ENVIRONMENTAL PROTECTION AGENCY |
REGION I |

1650 Arch Street
Philadelphia, Pennsylvania 19103

CERTIFIED MAIL { i
RETURN RECEIPT REQUESTED

Stephen Shuman, Esq. |

256|High Street |
Morgantown, WV 26507

|

Re:  Resource Conservation and Recovery Act \

Administrative Complaint |

and Notice of Opportunity for Hearing !

In the Matter of Kessel Lumber Supply, Inc.. \

|

Docket No. RCRA 03-2006-0059

Deatj Mr. Shuman:

Enclosed please find a Complaint, Compliance Order and Notice of Right to Request
Hearing {"Complaint") concemning alleged violations of the Resource Conservation and Recovery

Act ("RCRA"), 42 U.S.C. Sections 6901 ef seq.. relating to Kessel Lumber Sdpply, Inc.. New
Creck Drive, Keyser, West Virginia,

I

|
The Complaint should be read and analyzed carefully to determine the alternatives
availdble to you in responding to the alleged violations.

!

Unless you elect to resolve the proceeding as set forth in the Complaint, an Answer to the
Complaint must be filed with the Regionat Hearing Clerk within thirty (30) days of receipt of the
Compllaint. Such Answer must respond specifically to the allegations in the Complaint. Faijlure
10 respond to the Complaint by specific Answer will constitute an admission of the allegations
made in the Complaint. Failure to filc an Answer may also result in the filing of a Motion for
Defaujt Order and the possibie issuance of a Default Order imposing the penalties proposed in
the Complaint without further administrative proceedings.

!

You may request a hearing to contest any matter set forth in the Complaillnt. Such a
request must be included in your Answer to the Complaint. Whether or not a hearing is
requesied, you may request an informal settiement conference to discuss resolution of this case.
Howe\/ier, a request for an informal settlement conference does not relieve you of the
responsibility to file an Answer as specified herein. A request for a settlement conference may

. - . A
be incliided in your Answer or you may contact the staff attormey assigned to this case:

|
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Co

Cheryl L. Jamieson (3RC30)

Senior Assistant Regional Counsel
U.S. Environmental Protection Agency
Region 1]

1650 Arch Street

Philadelphia, PA 19103-2029 -

(215) 814-2375

your company under Federal, State or 1ocal environmental laws. Please see the enciosed Notice of
SE(Q Registrants, Duty 10 Disclose Environmental Legal Proceedings, for more information ahout
this [requirement and to aid you in determining whether your company is subject 1o it,

Sincerely,

?

R '

;
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N A B

James N. Webb, Associate Director for Enforcement
Waste and Chemicals Management Divisjon

Enclosures

CC:

|
\
|
Cheryl L. Jamieson (3RC30)
Jeanna Henry (3WC31)




BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In tlLe Matter of:

Kessel Lumber Supply, Inc. : Docket No.: RCRA-03-2006-0059

HC 84 Box 4 |

New|Creek Drive

Keyser, West Virginia 26726, Proceeding under Sectlon 3008(a)
Respondent. : and (g), 42 U.S.C. § 6928(a) of the

Resource Conservation and Recovery
Act: Complaint, Comphance Order and
Notice of Right to Request for Hearing

Kessel Lumber Supply, Inc.
New [Creek Drive

Keyser, West Virginia 26726,
Facility.

1. INTRODUCTION

This Complaint, Compliance Order and Noticc of Right to Request Hearing
(“Complaint”) is filed pursuant to Section 3008(2) of the Resource COHEE‘I’V&I[OI‘I and
Recovery Act (“RCRA”), as amended, 42 U.S.C. § 6928(a), and the Consolidated Rules
of Practice Governing the Administrative Assessment of Civil Penaltlesl, and the
Revocation/Termination or Suspension of Permits, 40 C.F.R. Part 22 (“!‘Consolidated
Rules of Practice™), a copy of which is gnclosed with this Complaint. The Complamant is
the Associate Director for Enforcement, Waste and Chemicals Management Division,

United States Environmental Protection Agency - Region [IL \

Respondent is hercby notified of Complainant’s allegations that Respondent has violated
RCRA Subtitle C, 42 U.S.C. §§ 6921-6939¢. and the West Virginia Hazardous Waste
Management Regulations, Title 33, Leg. Rule, Division of Environmental Protection,
Office of Waste Management, Series 20, Parts 33-20-1 through 33—20-15l (hereinafter
“WVHWMR?), at the Kessel Lumber Supply Inc. ("Kessel™) facility located at New
Creek Drive, Keyser, Mineral County, West Virginia (*‘the Facility”). The WVHWMR,
which incorporate by reference 40 C.F.R. Parts 260-279 (1997 ed.). were reauthonzed by
EPA pursunant to RCRA Scetion 30006, 42 U.S.C. § 6926, on October 16 \2003 and
became effective on December 15, 2003 (68 Fed. Reg. 59542 (Dec. 15, 2003)).
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Section 3008(a) of RCRA authorizes EPA to take enforcement action whenever it is
determined that a person is in violation of any requirement of RCRA Subtitle C,
regulations promulgated thereunder, or any regulation of a state hazardous waste program
which has been uuthorized by EPA. The authorized provisions of Wetst Virgiia’s
hazardous waste management program are requirements of RCRA Subtitle C and,
accordingly, are enforceable by EPA pursuant to Section 3008(a) of RCRA.

[n accordance with Section 3008(a)(2) of RCRA, 42 U.S.C. § 6928(a)(2), EPA notified
the West Virgima Division of Environmental Protection (“WVDEP”),|Jof EPA’s intent to
issue this Complaint.

. COMPLAINT
Findings of Fact and Conclusions of Law

[n support of this Complaint, the Complainant hereby alleges the fo]l()\\ving findings of
fact and conclusions of law:

Respondent is a corporation incorporated in the State of West Virginialand is a “person”
as defined by WVHWMR Section 33-20-2, which incorporates by reference 40 C.F.R.
§ 260.10, and RCRA Section 1004(15), 42 U.S.C. § 6903(15).

The Facility is located in the State of West Virginia.

On or about February 19, 1988, Respondent submitted a Notification of Hazardous Waste
Activity (*Notification™) for the Facility, pursuant to Section 3010 of RpRA, 2 US.C

§ 6930, to the West Virginia Division of Environmental Protection (“WVDEP™)
identifying ttself as a generator of 100 to 1,000 kilograms of hazardous ‘waste, D004 and
D007, per calendar month. Respondent was subsequently assigned RCRA Identification
Number WVD016087322. On or about April 26, 1999, Respondent filed a subsequent
Notification identifying itself as a generator of less than 100 kilograms of hazardous
waste, DO06, DOOY, DO, DO27, DO39 and D040, per calendar month,

On September 15, 2004 and on February 1, 2005, representatives of EPA and the
WVDEP conducted RCRA Compliance Evaluation Inspections (hereinafter CEI Nos. |
and 2, respectively) at the Facility, pursuant to RCRA 3007(a), 42 U.S.C. § 6927(a).

On April 13, 2005, Complainant issued an Information Request Letter pursuant to RCRA
Section 3007(a), 42 U.S.C. § 6927(a).

From at least February 1988 until December 31, 2003, Respondent manulfactured
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11.

13.

14.

16.

17

18.

19.

20.

chromated copper arsenatc (“"CCA”) pressure treated fence posts and mine lumber.

At all times retevant to this Complaint, “hazardous waste”, FO35, has been “generated”,
“treated” and *‘stored” by Respondent, at the Factility, as those terms are defined by
WVHWMR § 33-20-2, which incorporates by reference Scctions 1004(5) {6) and (33} of

RCRA, 42 U.S.C. §§ 6903(5), (6), (33), and 40 C.F.R. §§ 260.10 and 261.3.

The Facility is a hazardous waste “‘storage” “facility” as those terms are detined by
WVHWMR § 33-20-2, which incorporates by reference 40 C.F.R. § 260.10.

Respondent, is and has been, at all times relevant to this Complaint, th‘e “owner” of the
Facility as that term is defined by WVHWMR § 33-20-2, which mncorporates by reference

40 C.F.R. § 260.10.

Respondent 1s and has been, at all times relevant to this Complaint, the “operator” of the
Facility as that term 1s defined by WVHWMR § 33-20-2, which incorporates by reference
40 C.F.R. § 260.10.

Respondent is and has been, at all times relevant to this Complaint, a generqtor of, and
has engaged in the “ireatment”, “storage” or “disposal” of, “solid waste™ and “hazardous
waste”, as those terms are defined by WYHWMR § 33-20-2, which m(l:orporates by
reference 40 C.F.R. § 260.10.

Respondent generated greater than 1,000 kilograms or more of hazardous waste, FO3S5,
for each month relevant to the violations alleged in this Complaint.

Respondent owns and operates: (1) a hazardous waste wood treatment drip pad, (2) an
associated collection system for the drip pad (hereinafier “associatcd collection system
tank”) known as a “sump”, (3) an 8,000 gallon steel mix tank for the storage of CCA
solution, and (4) a 3,000 gallon tank for storage of CCA preservative, at its Facility.

Respondent’s hazardous waste drip pad was constructed prior to Octobér 24, 1990,
Respondent’s drip pad is an “existing drip pad™ as that term is described in WVHWMR
§ 33-20-7.2, which incorporates by reference 40 C.F.R. § 204.570(a).

Respondent stopped doing business at 1ts Facility and ceased wood treaiment operations
on or about December 31, 2003.

From at {east January 1, 2004 until August 29, 2005, Respondent was stonng, at the
Facility, approximately five thousand gallons of hazardous waste, F035, (CCA) generated
by Respondent, in the 8,000 gallon steel CCA solution tank which does not have
secondary containment.
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24,

25.

26.

27.

From at least January 1, 2004 until October 11, 2005, Respondent was storing, at the
Facility, approximately three thousand gallons of hazardous wastc, I’OB: {CCA)
generated by Respondent in the 3,000 gallon steel CCA preservative tank which has
secondary containment.

From at least January 1, 2004 and continuously until August 29, 2005, Respondent was
storing, at the Facility, three hundred and fifty-three gallons of hazardous waste, F035,
(CCA) generated by Respondent, in the associated collection system tartk which does not
have secondary containment.

From at lcast January 1, 2004, until August 29, 2005, Respondent was, storing, at the
Facility, an undetermincd amount of hazardous waste, F035 (CCA), generated by the
Respondent, on the surface of the wood trcatment drip pad, and Respondent was moving
horse tratlers and farm equipment on and off of the drip pad causing lr%acking of CCA off
of the drip pad. In addition, the roof over the drip pad was leaking allowing precipitation
to fall onto the drip pad.

The 8,000 gallon tank, the 3,000 gallon tank and the associated collection system tank are
“tanks”, as that term is defined by WVHWMR § 33-20-2, which incorporates by
reference 40 C.F.R. § 260.10, and in accordance with WYHWMR § 33-20-7.2, which
meorporates by reference 40 C.F.R. § 264.190 which provides that tank systems,
including sumps, and other collection devices or systems used in conjunction with drip

pads must meet the requirements of 40 C.F.R. Subpart I- Tank Systemsl.

Countl
Operating a Hazardous Waste Storage Facility Without a Permit

The allegations of Paragraphs ! through 24 of this Complaint, are incorporated herein by
refercnce. \

RCRA Section 3005(a), 42 U.S.C. § 6925(a), provides, in pertinent pan", that each person
owning or operating an existing facility or planning to consiruct a new facility for the
treatment, storage, or disposal of hazardous waste is required to comply with the
regulations promulgated by EPA conceming permitting requirements and that the
treatment, storage, or disposal of hazardous waste or the construction of]a new tacility is
prohibited unless in compliance with all applicable permitting requirements.

WVHWMR § 33-20-11, which incorporates by reference 40 C.I.R. § 270 1(b), and
Sections 3005(a) and (¢) of RCRA. 42 U.5.C. §§ 6925(a) and (e), and 40 C.F.R.
§ 270.1(b) provide, in pertinent part, that a person may not own or operate a hazardous

waste storage, treatiment or disposal facility unless the person has first obl‘tamed a permit
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30.

31

33.

or intenm status for the facitity from the WVDEP.

WVHWMR § 33-20-5, which incorporates by reference 40 C.F.R. § 262.34(a)(1)(11),
provides, in pcrunent part, that a generator may accumulate hazardous waste on-site for
90 days or less without a permit or without having interim status, pro‘.lqded that the waste
1s placed In tanks and the generator complies with Subpart J of 40 C.EF.R. Part 265.

WVHWMR § 33-20-5, which incorporates by reference 40 C.F.R. § 262.34(a)(1 )(iii)
provides, in pertinent part, that a generator may accumulate hazardous‘ waste on-site for
90 days or less without a permit or without having interim status, provided that: the waste
is placed on drip pads and the generator complies with Subpart W of 40 C.F.R. Part 265
and maintains the following records at the facility: (A} a description of procedures that
will be followed to ensure that all wastes are removed from the drip pad and associated
collection system at least once every 90 days; and (B) documentation of cach waste
removal, including the quantity of waste removed from the drip pad and the sump or
collection system and the date and time of removal.

From at Icast January 1, 2004 until October 11, 2005, Respondent stored hazardous waste
as described more fully in Paragraphs 20 through 23, above, for greater than 90 days
without a permit or without having interim status, and failed to maintain the following
records: (A} a description of procedures that will be followed to ensure that all wastes are
removed from the drip pad and associated collection system at least once every 90 days;
and (B) documentation of each waste removal, including the quantity of waste removed
from the drip pad and the sump or collection system and the date and time of removal.

WVHWMR § 33-20-5, which incorporates by refercnce 40 C.F.R. § 262.34(a}4),
provides, in pertinent part, that a generator may accumulate hazardous waste on-site
without a permit for 90 days or less, provided that the generator complilles with the
requirements of 40 C.E R. Part 265, Subpart C, relating to preparedness and prevention,
Subpart D, relating to contingency plan and emergency procedures.

WVHWMR Part 265, Subpart D, includes 40 C.F.R.§ 265.51(a) \’Vhl'Ch‘ provides that
each owner or operator must have a contingency plan for his facility. The contingency
plan must be designed to minimize hazards to human health or the environment from
fires, cxplosions, or any unplanned sudden or non-sudden release of ha‘zardous waste or

hazardous waste constituents to air, soil, or surface water.

From at least January |, 2004 to the present, Respondent failed to haveian adequate
contingency plan for the Facility as required by WVHWMR § 33-20-7.2, which
incorporates by reference 40 C.F.R § 262.34(a)(4), which, in turn, incorporates 40
C.ER. §265.51(a).




Subpart J:

34. 40 C.F.R. § 265.190(c) provides, In pertinent part, that tanks, sumps,{i and other

collection devices used (n conjunction with drip pads, as defined in § 260.10 of this
chapter and regulated under 40 C.F.R. Part 265, Subpart W, must meet the requirements
of 40 C.F.R. Subpart J.

35.| 40 C.FR.§265.191(a) and (c) provide, in pertinent parts, that for each existing tank
system that does not have secondary containment meeting the requirélments of40 C.F.R.
§ 265.193, the owner or operator must determine that the tank syster is not leaking or
unfit for use, and keep on file at the facility a written assessment revi‘le'wed and certified
by an independent, quatified, registered professional engineer in accordance with 40
C.F.R. § 270.11(d), that attests to the tank system’s integrity, and that tank systems that
store or treat materials that become hazardous wastes subsequent to J}ﬂy 14, 1986 must
conduct this assessment within 12 months after the date that the waste becomes a
hazardous waste.

36. From at least January 1, 2004 to the present, Respondent did not have written
assessments, as described more fully in Paragraph 35, above, for the 8,000 gallon tank
and the associated collection system tank at the Facility.

37. 40 C.F.R. § 265.197(c) provides that if an owner or operator has a tank system which
does not have secondary containment that meets the requirements of 40 C.T.R.

§ 265.193(b) through (f) and which is not exempt from the secondary Eontamment
requirements in accordance with 40 C.F.R. § 265.193(g), then, (1) the|closure plan for
the tank system must include both a plan for complying with 40 C.F. R § 265.197(a) and
a contingent plan for complying with 40 C.F.R. § 265.197(b); (2) a contmgent post-
closure plan for complying with 40 C.F.R. § 265, 197(b) must be prepared and submitted
as part of the permit application.

38. From at least January 1, 2004 to the present, Respondent has two tank systems which do
not have secondary containment that meets the requirements ot 40 C. F\ R. § 265.193(b)
through (f), and which are not exempt from the secondary contammem requirements in
accordance with 40 C.F.R. § 265.193(g), while failing to have a c'.osure plan for the tank
systems that includes both a plan for complying with 40 C.F.R. § 205. 197(:1) and a
contingent plan for complying with 40 C.F.R. § 2065.197(b).

w:

39. 40 C.F.R. § 265.441 provides, in pertinent part, that for each existing drip pad as defined
in 40 C.F.R. § 265.440 of Subpart W, the owner or opcrator must evaldate the drip pad

and determine that it meets all of the requirements of 40 C.F.R. Part 26%5, Subpart W,
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40.

41.

43.

44,

45.

except the requirements for liners and leak detection systems of 40 C.F.R. § 265.443(b);
obtain and keep on file at the Facility, a written assessment of the drip pad, reviewed and
certified by an independent, qualified registered professional engineer that attests to the
results of the evaluation, and such assessment must be reviewed, updated and re-certified
annually until all upgrades, repairs or modifications necessary to achieve compliance

with all of the standards of 40 C.F.R. § 265.443 of Subpart W are cor‘nplete.

From at least January 1, 2004 1o the present, Respondent did not evaluate the drip pad
and determine that it meets all of the requirements of 40 C.F.R. Part 2‘65, Subpart W,
except the requirements for liners and leak detection systems of § 265.443(b); obtain and
keep on file at the Facility, a written assessment of the drip pad, reviewed and certified
by an independent, qualified registered professional engineer that attests to the results of
the evaluation, and failed to have such assessment reviewed, updated and re-certified
annually until all upgrades, repairs or modifications necessary to achléve compliance

with all of the standards of 40 C.F.R. § 265.443 are complete as requlred by 40 C.F.R. §
205.441.

40 C.F.R. § 265.443(a){4)(i) provides in pertinent part that drip pads r|nust have a
hydraulic conductivity of less than or equal to | x 107 centimeters per; second, as further

described 1n such regulation.

From at least January 1, 2004 to the present, Respondent’s drip pad did not have a
hydraulic conductivity of less than or equal to 1 x 107 centimeters per second , as further
described in 40 C.F.R. § 265.443(a)}(4)X1).

40 C.F.R. § 265.443(j) provides in pertinent part that a drip pad must be operated and
maintained in a manner to minimize tracking of hazardous waste or ha}zardous waste
constituents off the drip pad as a result of activities by personnel or equipment.

On September 15, 2004, and on February 1, 2005, Respondent failed to operate and
maintain the drip pad in a manner to minimize tracking of hazardous waste or hazardous
waste constituents off the drip pad as a result of activities by personnel or equipment, as
required by 40 C.F.R. § 265.443()).

40 C.F.R. § 265.443(i), provides in pertinent part that the drip pad surface must be
cleaned thoroughly in a manner and frequency such that accumulated residues of
hazardous waste or other materials are removed, with residues being pr‘operly managed
as hazardous waste, so as to allow weekly inspections of the entire drip, pad surface
without interference or hindrance from accumulated residues of hazardous waste or other
materials on the drip pad. The owner or operator must document the d:!lte and time of
each clcaning and the cleaning procedure used in the facility’s operatlng log.



36.

47.

48.

49,

50.

51.

From at least January 1, 2004 to the present, Respondent failed to th?roughly clean the
drip pad surface in accordance with 40 C.F.R. § 265.443(1), and fai1ep to document the
date and time of each cleaning and the cleaning procedure used in the facility’s operating

log as required by 40 C.F.R. § 265.443(i).

40 C.F.R. § 265.445(c)(1) provides that the owner operator of an cxi:?‘ling drip pad, as
defined in 40 C.F.R. § 265.443(b)(1), that does not comply with the liner requirements
of 40 C.F.R. § 443(b)(1), must (i) include in the closure plan for the clirip pad under 40
C.F.R. § 265.112 both a plan for complying with 40 C.F.R. § 265.445(a) and a
contingent plan for complying with 40 C.F.R. § 265.445(b) in case nc‘ln all contaminated
soils can be practicably removed at closure, and (it} prepare a contingent post-closure
plan under 40 C.F.R. § 265.118 for complying with 40 C.F.R. § 265.445(b) in case not
all contaminated soils can practicably be removed at closure. |

From January 1, 2004 until the present, Respondent did not have a clasure plan for the
drip pad. and theretore, failed to (i) include in the closure pian for theyidrip pad under 40
C.F.R. § 265.112 both a plan for complying with 40 C.F.R. § 265.445(a) and a
contingent plan for complying with 40 C.F.R. § 265.445(b) in case not all contaminated
soils can be practicably removed at closure; and (it) prepare a contingent post-closure
plan under 40 C.F.R. § 265.118 for complying with 40 C.E.R. § 265.4}45(b) in case not
all contaminated soils can practicably be removed at closure as required by 40 C.F.R.

§ 265.443(c).

Respondent does not have, and at the time of the violations alleged helrein, did not have,
a permit to treat, store or disposc of hazardous waste at the Facility as required by
WVHWMR § 33-20-11, which incorporates by reference 40 C.F.R. § ?70.1(b), and
Section 3005(a) of RCRA, 42 U.S.C. § 6925(a).

For the reasons set forth in Paragraphs 25 through 49, above, Respondent did not qualify
for the exemptions from the permitting requirement set forth in WVHWMR § 33-20-5,
which incorporates by reference 40 C.F.R. § 262.34(a).

The Facility is, and at the tirne of the violations alleged herein, was a h{azardous waste
management facility and Respondent was required to have a permit or interim status {or
the treatment, storage and/or disposal activities described in Paragraph 25 through 49,
above.

Respondent violated WYHWMR § 33-20-11, which incorporates by re\ference 40 CFR.
§ 270.1(b), and RCRA § 3005(a) and (e), 42 U.S.C. § 6925(a) and (¢), by operating a
hazardous waste treatment, storage and/or disposal facility without a pclznnit or interim
status from at least January 1, 2004 until the present.



53.

54.

55.

56.

57.

58.

59.

60.

Count 11
Failure to Have a Contingency Plan

The allegations of Paragraphs 1 through 52, above, of this Complaint| are incorporated
herein by reference. I

WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R. § 264.51, provides
that the owner and operator of a facility must have a contingency plan which is designed
to minimize hazards to human health or the ecnvironment from fires, explosions, or any
unplanned sudden or non-sudden release of hazardous waste or hazardous waste
constituents to air, soil or surface water at the facility.

From at least January 1, 2004 o the present , Respondent did not have a contingency
plan which satisfied the requirements of WVHWMR § 33-20-7.2, which incorporates by
reference 40 C.F.R. § 264.51, for the Facility.

Respondent violated WVHWMR § 33-20-7.2, which incorporates by reference 40
C.F.R. § 264.51, from at least January 1, 2004 to the present, by failing to have a
contingency plan for the Facility. |

Count 111
Failure to have a Closure Plan for the Facility

The ailegations of Paragraphs 1 through 56, above, of this Complaint, are incorporated
herein by reference.

WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R. § 264.112, provides,
in pertinent part, that the owner or operator of a hazardous waste management facility
must have a written closure plan which meets the requirements speciﬁeid in 40 C.F.R,
Part 264, Subpart G, and 40 C.F.R. § 264.197 (tank closure) and 40 C.F.R. § 264.575
{(drip pad closure).

From at least January 1, 2004 to the present, Respondent did not have alwritten closure
plan for the Facility, as required by WVHWMR § 33-20-7.2, which incerporates by
reference 40 C F.R. § 264,112, as well as 40 C.F R.§ 264.197 and § 264|.575.
Respondent violated WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R.
§ 264,112, from at least January 1, 2004 to the present, by failing to have a closure plan,
for the Facility, which meets the requirements spectfied in 40 C.F.R. Part 264, Subpart

o |
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6L,

63.

64.

05.

66.

G, and 40 C.F.R. § 264.197 (tank closure) and 40 C.F.R. § 264.575 (drip pad closure).

Count 1V
Failure to Prepare a Contingent Post-Closure Plan for the Drip Pad

The allegations of Paragraphs | through 60, abave, of this Complaint, are incorporated
hercin by reference.

WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R.

§ 264.575(c)(1), providcs that the owner or operator of an existing drip pad, as defined in
40 C.F.R. § 264.570, that does not comply with the liner requirelnentshf 40 CF.R.

§ 264.573(b)(1) must (i) include in the closure plan for the drip pad under 40 C.I*.R.

§ 264.112 both a plan for complying with 40 C.F.R. § 264.575(b) in casc not all
contaminated subsoils can be practicably removed at closure; and (ii) prepare a contingent
post-closure plan under 40 C.F.R. § 264.118 [or complying with 40 C. F R. § 264.575(b)
in case not all contaminated subsoils can be practicably removed at closure.

From January 1, 2004 until the present, Respondent’s existing drip pad did not comply
with the liner requirements of 40 C.F.R. § 264.573(b)(1) and Respondent did not prepare
a contingent post-closure plan under 40 C.F.R. § 264.118 for complymg with

§ 264.575(b) in case not all contaminated subsoils can be practicably removed at closure.

Respondent violated WVHWMR § 33-20-7.2, which incorporatcs by refelenw 40 C.F.R.
§ 264.575(c)(1) by failing to prepare a contingent post-closure plan under 40 C.F.R.

§ 264.118 for complving with 40 C.[F.R. § 264.575(b) in case not al} contammated
subsoils can be practicably removed at closure. :

Count V
Failure to Prepare a Contingent Post-Closure Plan for the 8,000 gallon tank
and the associated collection system (tank) for the drip!pad

The allegations of Paragraphs | through 64, above, of this Complaint, are incorporated
herein by reference.

WVHWMR § 33-20-7.2, which incorperates by reference 40 C.F.R. § 264.197(c),
provides that if an owner or operator has a tank system which does not have secondary
containment that meets the requirements of 40 C.F.R. § 264.193(b) through (f) and which
1s not exempt from the secondary containment requirements in acc,orddnce with 40 C.F.R.
§ 264.193(g), then, (1) the closure plan for the tank system must include both a plan for
complying with 40 C.F.R. § 264.197(a) and a contingent plan for complying with 40
C.FR.§264.197(b), (2) a contingent post-closure plan for complying with 40 C.F.R.
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67.

68.

69.

70.

71.

§ 265.197(b) must be prepared and submitted as part of the permit application.

From January 1, 2004 until the present, Respondent did not prepare a qontingent post-
closure plan under 40 C.F.R. § 264.197(c) for complying with 40 C.F.R. § 264.197(b) for
the 8,000 gallon tank and the associated collection system tank for the Ldrip pad, at the
Facility, which did not have secondary containment and were not exempt under 40 C.F.R.
§ 264.193(g).

Respondent violated WVHWMR § 33-20-7.2, which incorporates by r}eference 40 C.F.R.
§ 264.197(c), by failing to prepare a contingent posi-closure plan for complying with 40
C.F.R. §264.197(b) for the 8,000 gallon tank and the associated collec‘ition system (tank)
for the drip pad, at the Facility, which did not have secondary containment and were not

exempt under 40 C.F.R. § 264.193(g).

Count VI
Failure to Provide Site Security

The allegations of Paragraphs 1 through 68, above, of this Complaint are incorporated
heretn by reference.

WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R. § 264.14(a),
provides, in pertinent part, that the owner or operator of a hazardous waste management
fucility must prevent the unknowing entry, and minimize the possibilit)}‘ for the
unauthorized entry, of persons or livestock onto the active portion of his facility, unless
he can demonstrate to the Regional Administrator that: (1) physical contact with the
waste, structures, or equipment within the active portion of the facility will not injure
unknowing or unauthorized persons or livestock which may enter the active portion of a
facility; and (2) disturbance of the waste or equipment, by the unknowing or unauthorized
entry of persons or livestock onto the active portion of a facility, will not cause a violation
of the requirements of this part. H

WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R. § 264.14(b) and (¢),
provides, in pertinent part, that unless the owner or operator has made alsuccessful
demonstration to the Regional Administrator pursuant to 40 C.F.R. § 204.14(a), a facility
must have a 24-hour surveillance system which continuously monitors and controls entry
onto the active portion of the factlity or an artificial or natural barrier whu,h completely
surrounds the active portion of the facility, a means to control entry at all times though
the gates or other entrances (o the active portion of the facility, and a f'ElC‘lllty must post a
sign with the legend, “Danger Unauthorized Personnel Keep Out”, at each entrance to the
active portion of a facility, and at other locations in sufficient numbers to be seen from
any approach to the active portion of the Facility.
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72.

73.

74.

75.

76.

77.

78.

From at least January 1, 2004 to the present, Respondent failed to pre\‘fent the unknowing
entry, and minimize the possibility for the unauthorized entry, of persons or livestock
onto the active portion of his facility, and failed to make the dunonstratlon to the
Regional Administrator, as required by WVHWMR § 33-20-7.2, wh1c|h incorporates by
reference 40 C.F.R. § 264.14(a), and failed to fulfill the requirements ‘of

Respondent violated WVHWMR § 33-20-7.2, which incorporates by ri]eference 40 CF.R,
§ 264.14(a)-(c), from at least January 1, 2004 to the present, by fallmg to

prevent the unknowing entry, and minimize the possibility for the unauthorized entry, of
persons or livestock onto the active portion of his facility, failing to mike the
demonstration to the Regional Administrator as required by WVHWMR § 33-20-7.2,
which incorporates by reference 40 C.F.R. § 264.14(a), and tailing to fulfill the
requirements of 40 C.F.R. § 264.14(b) and (c).

Count V11
Failure to Establish Financial Assurance

The allegations of Paragraphs 1 through 73, above, of this Complaint, éire incorporated
herein by reference.

WVYHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R. § %64.143, provides,
in pertinent part, that the owner or operator of a hazardous waste management facility
must establish or have financial assurance for the closure of the famhty by choosing from

the options of 40 C.F.R. § 264,143 (a) through (f).

From at least January 1, 2004 to the present, Respondent did not ¢stablish or have
financial assurance for the closure of the Facility as required by WVH\"‘VMR § 33-20-7.2,
which incorporates by reference 40 C.F.R. § 264.143,

Respondent violated WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F R.
§ 264.143, from at least January 1, 2004 to the present, by failing to estabhsh financial

assurance for the closure of the facility by choosing from one of the optlons of 40 C.F.R.
§ 264.143 (a) through ().

Count VIII |
Failure to obtain written assessments for two tanks that did not have
sccondary containment

The allegations of Paragraphs 1 through 77, above, of this Complaint, are incorporated
herein by reference




79.

g0.

81.

33.

84.

WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R. § 264.191(a) and (¢)
provides, in pertinent part, that for each existing tank system that doesinot have secondary
containment meeting the requirements of 40 C.F.R. § 264,193, the OWnEr or operator
must determine that the tank system is not leaking or unfit for use, and‘ keep on file at the
facility a written assessment reviewed and certified by an independent, qualified,
registered profcssional engineer in accordance with 40 C.F.R. § 270.1 I;(d), that attests to
the tank system’s integrity, and that tank systems that store or treat materials that become
hazardcous wastes subsequent to July 14, 1986 must conduct this assessment within 12
months after the date that the waste becomes a hazardous wasle.

On January 1, 2004 until the present, Respondent did not have written assessments, as
described more fully in Paragraph 79, above, for 8,000 gallon tank system and the
associated collection system tank for the drip pad, at the Facility, whtch did not have
secondary containment and were not exempt under 40 C.F.R. § 264.193(g).

Respondent violaled WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R.
§ 264.191(a) and (c), by failing to have a written assessment as described more fully in
Paragraph 79, above, for the 8,000 gallon tank system and the associated collection
system tank for the drip pad, at the Facility, which did not have secondary containment
and were not exempt under 40 C.F.R. § 264.193(g).

Count IX
Failure to Obtain a Written Assessment of the Drip Pad

The allegations of Paragraphs 1 through 81, above, of this Complaint, are incorporated
herein by reference.

WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R. § ’764 571, provides,
in pertinent part, that for each existing drip pad as defined in 40 C.F.R. q 264.570, the
owner or operator must evaluate the drip pad and determine that it meet§ all of the
reguirements of 40 C.F.R. Part 264, Subpart W, except the requirementé for liners and
leak detection systems of 40 C.F.R. § 264.573(h); obtain and keep on ﬁlc at the Facility, a
written assessment of the drip pad, reviewed and certified by an mdependent qualified
registered professional engineer that attests to the results of the evaluation, and such
assessment must be reviewed, updated and re-certified annually until all upgrades, repairs
or modilicauons necessary to achieve compliance with all of the standards of 40 CF.R. §
264.573 are complete.

From January 1, 2004 to the present, Respondent did not evaluate the drip pad and
determine that it meets all of the requirements of 40 C.F.R. Part 264, Subpart W, except
the tequxrcments for liners and leak detection systems of 40 C.F.R. § 264.573 (b); obtain
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85.

86.

87.

88.

89.

and keep on file at the Facility, a written assessment of the drip pad, reviewed and
certified by an independent, qualified registered professional engineer that attests to the
results of the evaluation, and such assessment must be reviewed, updated and re-certified
annually until all upgrades, repairs or modifications necessary 1o achieve compliance with
all of the standards of 40 C.F.R. § 264.573 of 40 C.F.R. Part 264, Subpart W, are
complete as required by WYHWMR § 33-20-7.2, which incorporates fl)y reference 40

C.F.R. § 264.571(a).

Respondent violated WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R.
§ 264.571, from January 1, 2004 to the present, by failing to evaluate the drip pad and
determine that it meets all of the requirements of this subpart, except the requircments for
liners and leak detection systems of 40 C.F.R. § 264.573(b); obtain and keep on file at the
Facility, a written assessment of the drip pad, reviewed and certified by an independent,
qualified registered professional engineer that attests to the results of the evaluation, and
reviewed, update and re-certified annually such assessment until all upgrades, repairs or
modifications necessary to achieve compliance with all of the standards of 40 C.F.R.

§ 264.573 of 40 C.F.R. Part 264, Subpart W, are complete.

Count X
Failure to Mcet Hydraulic Conductivity Requirement for the:Drip Pad
The allegations of Paragraphs 1 through 85, above, of this Complaint, are incorporated
herein by reference. |

WVHWMR § 33-20-7.2, which incorporates by referencc 40 C.F.R.

§ 264.573(a)(4)(1), provides in pertinent part that drip pads must have a hydraulic
conductivity of less than or cqual to 1 x 107 centimeters per second, as further described
in such regulation.

From at least January 1, 2004 to the present, Respondent’s drip pad didinot have a
hydraulic conductivity of less than or equal to 1 x 107 centimeters per s‘_econd, as further
described in WYHWMR § 33-20-7.2, which incorporates by reference 40 C.E.R.

§ 264.573(a)(4)(1),

Respondent violated WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R.
§ 264.573(a)(4)(1), from al least January 1, 2004 to the present, by failirig to have, for its
drip pad, a hydraulic conductivity of less than or equal to ] x 10" centimeters per second,
as further described in WVHWMR § 33-20-7.2, which incorporates by reference 40
C.F.R. §264.573(a}4)(1).

Count X1
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91.

92.

93.

94,

9s.

96.

97.

|
I
|
1
i
I
|
I
|

Failure itﬂ Minimize Tracking of Hazardous Waste from the Drip Pad

i_
The allegations of Paragraphs 1 through 89, above, of this Complaint, ‘are incorporated
herein by reference.

!
WVHWMR § 33-20-7.2, which incorporates by reference 40 C F.R. §264.573(j),
provides in pertinent part that drip pads must be operated and maintained in a manner to
minimize tracking of hazardous waste or hazardous waste constituents off the drip pad as

aresult of actilvities by personnel or equipment.
I |

On Septembef‘ 15, 2004, and on February 1, 2005, Respondent failed v‘c operate and

maintain the drip pad in a manner to mintmize tracking of hazardous waste or hazardous
waste constituents off the dnp pad as a result of activities by personnel or equipment, as
required by WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R.
§ 264.573()). | |

\
Respondent violated WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R.
§ 264.573(j), on September 15, 2004, and on February 1, 2005, by fallmg to operate and
maintain its drip pad to minimize the tracking of hazardous waste or hazardous waste
constrtuents off the drip pad as a result of activities by personnel or eqmpment.

|; Count X]11

‘l Failure to Inspect Drip Pad Weekly

\

The allegation‘s in Paragraphs | through 93, above, are mncorporated herein by reference
as though fully set forth at length herein.
\

WVHWMR § 33-20-7.2, which incorporates by reference 40 C.F.R. § 264.574(b)(3),
provides that while a drip pad is in operation, it must be inspected weekly and after
storms to deteet cvidence of any delerioration or cracking of the drip pad surface.

\
From at least August 1, 2001 until January 1, 2004, Respondent failed o inspect the drip
pad at the Facility weekly as required by WVHWMR § 33-20-7.2, which incorporates by
reference 40 C.FR. § 264.574(b)(3). L

Respondent wolated WVHWMR § 33.20-7.2, which mcorporates by reference 40 C.FR.
§ 264.574(b), by failing to inspect the drip pad at the Facility weekly, as described in
Paragraph 94, above.
| Count XTI - |
Fallure to Properly Store Land-Disposal Restricted Waste

% 15
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98.

99.

100.

101.

102,

103.

104.

speci

|

|

‘1

|

1
The allegations of Paragraphs 1 through 97, above, of this Complaint, ar¢ incorporated
herein by reference,

|
WVHWMR § 33-20-10.1 which incorporates by reference 40 C.F.R. § 268.50(a),
provides, in pertinent part, that:
Except as provided in this section, the storage of hazardous waste restricted from
land disposal under [40 C.F.R. Part 268, Subpart C or] RCRA Section 3004 is
prohibited unless the following conditions are met: (1) a generator stores such
waste in tanks, containers or containment buitdings on-site for ‘the purpose of the
accumulation of such quantities of hazardous waste as necessary to facilitate
proper recovery, treatment, or disposal, and the generator complies with the
requirements in [40 C.F.R.]§ 262.34 and (40 C.F.R.] Parts 204 and 265.
|
The hazardous waste referred to in Paragraphs 20 through 23, above, is: and at the time of
its storage at the Facility, was land-disposal restricted hazardous waste within the
meaning of WVHWMR § 33-20-10.1, which incorporates by reference 40 C.F.R.
§ 268.50(a). |
| |
The land-disposal restricted waste referred to in Paragraphs 20 through‘ 23, above, did not
meet the applicable treatment standards or prohibition levels under WVHWMR
§ 33-20-10.1, which incorporates by reference 40 C.F.R. § 268.40, at the time of their
storage at the Facihity.
The dnp pad réfcn‘ed to in Paragraph 23, above, is not and, at the time of the violations
alleged herein, was not a container, tank or containment building.
As alleged in Paragraphs 25 through 49, above, Respondent failed to comply with the
requirements of 40 C.F.R. § 262.34 and 40 C .F.R. Parts 264 and 265 with respect to the
hazardous wastc storage described in Paragraphs 20 through 23, above.|
|
| |
Respondent vié;lated WVHWMR § 33-20-10.1, which incorporates by reference 40
C.F.R. § 268.50(a), from at least January 1, 2004 until the present, by st:oring land
disposal restricted wastes in a manner which failed to meet the conditions set forth in 40
C.FR. §262.34.
'\
‘; Compliance Tasks

I
Respondent shall perform the following Compliance Tasks within the time periods

fied. “Days” as L‘lsed herein shall mean calendar days unless specified otl'ienvise.

| |

| 6 |
| |
|

!
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provi

C.F.R.

Compliance Tasks:

A. Immediately, Respondent shall:

. Cease the treatment, storage or disposal of hazardous waste at the Facility except in
accordanca with a permit or interim status under RCRA Section 3005(a) and (¢), 42
U.S.C. § 6925(a) and (e), and/ar WVHWMR § 33-20-11, or in accordance with all of the
conditions for a valid exemption from such permit requirecments. ]

In particular, Respondent shall: \

a. Remove any remaining liquid and solid/debris CCA‘i waste (FO35)
from the 8,000 gallon tank, the 3,000 gallon tank, and the associated
collection system tank for the drip pad, at the Facility, and disposc of
such hazardous waste in accordance with WVHWMR § 33-20-7.2, which
incarporates by reference 40 C.F.R. Part 264. l

|

b. Remove the dry CCA waste, wood chips and wood 'debris from the

drip pad, at the Facility, and dispose of such hazardous‘iwasle n
accordance with WVHWMR § 33-20-7.2, which incorporates by

. reference 40 C.F.R. Part 264.

¢. Ceasc the storage of land-disposal restricted waste except in
accordance with WVHWMR § 33-20-10.1, which mcorporates by
reference 40 C.F.R. § 268.50. |

d. Repair the roof of the building which surrounds the drip pad to prevent
precipitation from falling onto the drip pad at the Facility. Respondent
shall use tarps, if necessary, for further protection from rain water,

B. Within fifteen (15) days after the effective date of this Complaint, Respondent shall

ide site security as required by WVHWMR § 33-20-7.2, which incorporates by reference 40
§ 264.14(b) and (c). |

k
a. Respondent shall fence the apen side of the drip pad building and lock

such fencing.

b. Respondent shali post a sign with the legend, "Dangélr—Unaulhorized
Personnel Keep Out”, at each entrance to the active porrilon of the
Facility, and at other locations, in sufficient numbers, to Pe seen from any

17




shal

106.

107.

| approach to the active portion of the Facility.

C. Provide copies of all hazardous waste manifests for wastes which have been, and will
be, removed;from the Facility from January 1, 2004 until WVDEP-approved regulatory
closure has occurred to the WVDEP and to EPA, and retain returned manifests at the

Facility for d period of three years as required by WVHWMR § 33- 20-5, which
incorporates Rby reference 40 C.F.R. § 262.40.

| !
D. Within forty-five (45) days after the effective date of this Complaint, Respondent

| commence closure:

|
Specifically, Respondent shall:

. Provide a written closure plan and contingent post-closure ‘plans for the drip
pad dI'ld tanks, at the Facility, to WVDEP, for approval, and to EPA for review, in
accordance with WVHWMR § 33-20-7.2, which mcorpuralcs by reference 40
C.F. R Part 264, Subpart G, and 40 C.F.R. §§ 264.197 and 264.575.

. Provide financial assurance for the Facility as required by WVHWMR
§ 33-20-7. 2, which mcorporates by reference 40 C.F.R. § 264. }43

3. Immedlately upon WVDEP’s approval of such plans, lmplement such plans as
dn‘ccted by WVDEP. |

Certification - Within ninety (90) days of the effective date of this Complaint,
Respondent shall certify to EPA in writing that it is in compliance with the Compliance
Tasks descnbed in Paragraph 105, above. Such certification shall be made in the manner
specified in P?raﬂraph 107, below, ol this Complaint. ‘l
i ]
Submissions Eo EPA w
(1). Any notic:‘:e, report, certification, data presentation, or other document submitted by
Respondent pursuant to this Complaint, including, but not limited to, the document
referred to In Paragraph 106, above, shall include a certification by a responsible
corporate ocher of Respondent. For purposes of such certification, a responsible
corporate ofﬁcer of Respondent means: 1. A president. secretary, treasurer, or vice-
president of the corporation in charge of a principal business function, or any other person
who performs SImllar policy or decision-making functions for the corporation; or 2. The
manager of one or more manufacturing, production, or operating facilities employing
morc than 250, persons or having gross annual sales or expenditures exceeding $25
million {in second quarter 1980 dollars), if authority to sign documents has been assigned
or delegated to\ the manager in accordance with corporate procedures. The aforesaid
|
|
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|

ceniﬁcation:shall provide the following statement above the signaturg o
corporate oflﬁcer signing the certification on behalf of the Respondent:

|

)

f the responsible

I certify under penalty of law that this documerllt and all
attachments were prepared under my direction or supervision
according to a system designed to assure that qualified personnel
properly gather and evaluate the information submitted. Based on
my inquiry of the person or persons who manage the system, or
those persons directly responsible for gathering the information,
the information submitted is, 1o the best of my knowledge and
belief, true, accurate, and complete. | am aware that there are
significant penalties for submitting false inforrﬁation, including the
possibility of finc and/or imprisonment for knowing violations.

Signature: |

Name: |

Title: 1

|

(2). Mailings to EPA - Documents to be submitted to EPA pujrsuant o or
concerning this Complaint shall be sent via certified mail, retusn receipt

! . . . . .
requested, or overnight commercial delivery service to the attention of:

|
}
i
\
|

Jeanna R. Henry (3W(C31)
RCRA Enforcement and Compliance Officer
United States Environmental Perection Agency
Region 111

1650 Arch Sireet
Philadelphia, PA 19113

and:

Cheryl L. Jamieson. Esq. (3RC30)
Senior Asst. Regional Counsel

United States Environmental Protection Agency
Region 1]

1650 Arch Sireet J
Philadelphia, PA 19103

|
(3). Mailings to WVDEP - Documents to be mailed by Respoqdent to WVDEP

shall be sent by certified mail, return recei
deliver'y service, to:

|
|

pt requested, or overnight commercial
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109

110.

1L

Jamie Fenske \

Northemn Unit Supervisor

Div. Of Wastle & Waste Management

West Virginia Dept. of Environmental Protection
131 A Peninsula Street

Wheeling, WV 20003 \

The failure of Respondent to comply with the Compliance Tasks set forth in Paragraphs
104 through 106 of this Complaint, including failure to complcte any task within the
deadline specified for such task, shall be deemed a violation of this Complaint and may

subject Respondent to further administrative or judicial enforcementﬁl

III. CIVIL PENALTY ASSESSMENT

Section 3008(g) of RCRA, 42 U.S.C. § 6928(g), provides in rclevant part that any person
who violates any requirement of RCRA Subtitle C, 42 U.S.C. §§ 6921-6939¢, shall be
liable for a civil penalty not to exceed $25,000 for each day of violati{)n. The Debt
Collection Improvement Act of 1996 (“DCIA”) and the subsequent Civil Monetary
Penalty Inflation Adjustment Rule, 40 C.F.R. Part 19 (*Pcnalty Inﬂanon Rule™), a copy of
which 1s enclosed with this Complaint, increase the maximum civil penally that can be
assessed by EPA under RCRA for each violation occurring on or afler January 30, 1997
by 10%, to $27,500 per day, and for each violation occurring on or aﬁ;r March 10, 2004,
to $32,500 per day. |
\

Pursuant to 40 C.F.R. § 22.14(a)(4)(ii), Complainant is not proposing ija specific penalty at
this time, but will do so at a later date after an exchange of information has occurred. See
40 C.F.R. § 22.19(aX4). For purposes of determining the amount of any penalty to be
assessed, Scction 3008(a)(3), 42 U.S.C. § 6928(a)3), requires EPA to!take into account
the seriousness of the violation and any good faith efforts by Respondélrnt to comply with
the applicable requirements. 1n general, in developing the proposed pendlty, Complatnant
will be guided by EPA's June 2003 RCRA Civil Penulty Policy ("RCRA Penaity Policy"),
a copy of which 1s enclosed with this Complaint. This policy pr0v1des a rational,
consistent and equitable methodology for applying the statutory penalty factors

enumerated above to the specific facts and circumstances of this casc. t

Under the RCRA Penalty Policy, an initial gravity-based penalty will be calculated for
each violation based on two components: the potential for harm of the violation and the
extent of deviation from the applicable requirement. The resulis of that analysis will be
used to select corresponding penalty values for single day and multi-day violations from
the penalty matrices published in the RCRA Penalty Policy. The initial?pcnalty for each
violation will be adjusted in accordance with the RCRA Penalty Policy to account for

|
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113,

other factors|including any good faith efforts to comply with the applicable requirements,
and any willfulness or negligence. In addition to the gravity-based penalty, thé RCRA
Penalty Po!z’éy requires that penalty assessments capture any signiﬁc&nt gconomic benefit
that Respondent realized as a result of noncompliance. As a basis for calculating a
specific penalkty pursuant to 40 C.F.R. § 22.19(a)(4), Complainant w;ll consider, among
other factors, facts or circumstances unknown to Complainant at the tlme of issuance of
the Complalrllt that become known after the Complaint is issued. Complamant will
consider Respondent’s ability to pay a penalty as a factor in determining the proposed
civil penalty.\ The burden of raising and presenting evidence regarding any inability to

paya particular penalty rests with the Respondent.

Pursuant to 4|0 C.F.R. § 22.14(a)(4)(i1), an explanation of the number of and seventy of
violations is set forth below. When EPA proposes the assessment ofa civil penalty of up
to £27,500. OO per day (if the violation occurred prior to March 14, 2004) or $32,500 per
day (if the violation occurred on or after March 16, 2004) against Resbondent for each of
the violations! alleged in this Complaint, pursuant to Section 3008(a)(3) and (g) of RCRA,
that penalty proposal will be based, in part, on the following application of the statutory
and penalty policy factors to the facts and circumstances of this case. This explanation
docs not constitute a "demand" as that term is defined in the Equal Access to Justice Act,
28 U.S.C. § 2412, |

COUNTI: mengloperatmg a hazardous waste treatment, storage or disposal
facility wuthout a permit or interim status

Potential for Harm -Moderate
Deviation from Requirements- Moderate
Days of Non-Compliance- 1 day penalty plus 179 days multi-day penallty

|
|
|

From at least January 1, 2004 until August 29, 2005, Respondént was storing
hazardous waste. FO35, chromated copper arsenate, in an &,000 gallon tank and on the
drip pad, and in an associated collection system tank for the drip pad, at the Facility.
From at least January 1, 2004 until October 11, 2005, Respondent was storing hazardous
waste FO35 m a 3,000 gallon tank at the Facility. Because Respondem was not
complying wnh the regulatory conditions to qualify for exemption trom a permit on
January 1, 2004 and because Respondent stored wastes for a period of time exceeding
the time aHowed by the hazardous waste accumulation exemption specified in 40 C.F.R.
§ 262.34¢4)(1 )(m) Respondent was required to have a hazardous waste storage permit or
interim status.| The total number of days by which Respondent’s stOragc of hazardous
waste exceeded the period of exemption far exceeds 180 days, which is the maximum
number of days for which penalties are generally assessed for such violations as explained
on page 25 of the RCRA Penalty Policy.
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1

Graﬁiry—Based Penalty Component - Potential for Harm: The: “potential for harm”
arising from:Respondent’s storage of hazardous waste without a permit or interim status
is moderate.| Respondent’s failure to comply with the permitting requirements of
RCRA and the authorized West Virginia Pennsylvania Hazardous Waste Management
Regulations'had the potential to cause harm to human health, the enwronment and the
integrity of the RCRA program. The permitting process 1s the backbone of the RCRA
program. It‘ensures that EPA is aware of the existence of those fac:lmes which treat,
store or dispose of hazardous waste and that such facilities handle hazardous waste in
accordance with regulatory or permit standards designed to mmlmlze their risk to
human heaith and the environment. Failure to obtain a permit or mterlm status prior to
the storage of substantial quantities of hazardous waste for periods ?xceedmg the 90-
day accumullatlon exemption period mdicates that a facility 1s not instituting those
practices and procedures required by RCRA for the safe management and handling of
hazardous waste, thereby posing a substantial risk to human health and the
environment. Specitically, Respondent’s storage activity increased the risk that a
catastrophic ?event such as a fire or accidental spill could have released substantial
quantities of hazardous waste in the environment,

Extent of Deviation: The violations of the permit requirement were significant and
extended foria significant period of time. Although operating a hazardous waste
treatment, storage or disposal facility without a permit or qualifying for the 90-day

\
accumulation exemption represcnts a substantial violation, the extent of deviation is

mitigated hére by the fact that Respondent did remove some the hazardous waste in
August or Septcmber of 2005, The foregoing will justify a grawty-based penalty in the

moderate-moderate range of the RCRA Penalty Policy matrix.

A{ultii‘—Day Penalty Component: With a “moderate” potential for harm and
*“moderate” extent of deviation, a multi-day penalty is presumed approprlate under the
RCRA Penalrv Policy. Complainant has determined the alleged VlOlatIOI'lS occurred on or
about January 1, 2004 until August 29, 2005 which is a time period wlell in excess of the
180 days at which penalties for such violations may be capped under the RCRA Penalty
Policy. i
|
Fconomzc Benefit of Non-Compliance: Pursuant to the RCRA ‘Pena[ry Policy the
€Conomic beneﬁt of noncompliance may be included in the assessed penalty to ensure
that a violator does not gain an economic advantage through its v1olat10ns Respondent’s
violations involved avoidance of hazardous waste transportation costs because shipments
did not occurjat 90-day intervals. Further, Respondent avoided the costs of, among other
things, applying for a permut, designing and constructing a hazardous iwasle storage
facility, and ﬁnancml assurance for closure, which are all costs associated with the
storage of hazqrdous waste for periods longer than 90 days. Comphance with RCRA
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|

regulations requires a financial commitment which all generators are %required to
undertake. Successful implementation of the RCRA program depends on the compliance
and accountablhty of all hazardous waste generators and facilities and involves costs that
must be share equitably among ali regulated entities and to prevent ar‘ly violator from
enjoying a competltlve advantage by avoiding or delaying hazardous waste management
expenses. Consequent!y, an assessment for economic benefit for the avoided shipments

|
and other avoxdcd costs may be included in the penalty calculation with regard to Count I

of the Compldmt.

COUNT II: Failure to have a Contingency Plan \
Potential t‘or1 Harm - Major

Deviation from the Requirement - Major

Days of Non-Compliance - One

On Jdnudry 1, 2004, Respondent became a large quantily generalor of hazardous
waste and the owner and/or operator of a hazardous waste management facility. As such,
Respondent was required to comply with the emergency preparedness requirements of
RCRA which includes a requirement to have a contingency plan.

Gr awry Based Penalty Component- Potential for Harn: The purpose of a
contingency qlan 1s to minimize hazards to human health or the enwrc]mment from fires,
explosions, or any unplanned sudden or non-sudden release of hazardous waste or
hazardous waste constituents to air, sotl, or surface water. The prov1smm of the plan
must be carried out immediately whenever there is a fire, explosion or release which
could threaten human health or the environment. The failure to have such a plan could
lead to meffe&we or dangerous responses during an emergency. If R&,spondent fails to
respond approprlately during an emergency cvent, human healih and the environment

may be placed at significant nsk. Consequently, such a violation has a major potential for
harm.

Extent of Deviation: From at least January 1, 2004 until the present, Respondent
has failed to have a contingency plan for the Facility. This violation represents a
substantial * maj or” deviation from the regulatory requirement. \

No multl -day, economic benetit, or compliance history adjustments are
contemplated for this violation at this time.

|
COUNT I1I: Failure to Have a Written Closure Plan

Potential for ﬂam - Major
Extent of Deviation - Major
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Days of Non-Compliance - One \

Respondent owns a drip pad, an associated collection system (tank) for the drip
pad, an §, 000 gallon tank and a 3,000 gallon tank, at its Facility, wh:ch held hazardous
waste, FO35! Respondent ceased wood treatment operations at the quhty at the end of
December, 2003 Although Respondent has removed a {arge portion of the hazardous
waste from tPese four hazardous waste management units in August and October of 2005,
Respondent 1s required to have required to have a written closure plan for the Facility.

Gravity-Based Penalty Component - Potential for Harm: Thc[purpose of a written
closure plan is to identify the steps which must be taken to perform partial or final closure
of a facility. | The plan must describe how the hazardous waste management units at the
facility will be closed in accordance with the RCRA regulations inclu’iding, but not limited
10, @ descript‘ion of how the hazardous waste will be removed or dispgsed of Inthe
instant case, the facility has ceased operating and some hazardous waste has been left on
site with no plan to remove the remaining waste or to determine whether contamination
from the hazardous waste management units js present in soil, surface water or ground
water. The failure to have a closure plan has the potential to put hum%m health and the
environment ‘ial significant risk. Therefore, such a violation presents a major potential for

harm,

Ertent of Deviation: From at least January 1, 2004 to the present, Respondent has
failed to have a closure plan for the Fac1hly s drip pad associated coll‘ectxon system and
tanks. This is a substantial and * major” deviation from the regulatory requirements.

No muiti-day, economic benefit, or compliance history adjustments are
contemplated, for this violation at this time. |

COUNT 1V: Failure to Prepare a Contingent Post-Closure Plan for the Drip Pad

Potentlal for Harm - Major
Devlatlon from Requirement - Major \
Days (?Fl\on Compliance - One \

Respondent owns a drip pad which was used for wood Ireatmem operations until
the end of December 2003. During wood treatment operations, hazardous waste, FO35,
was placed onto the drip pad. Hazardous waste i1s present on the drip pad In addition,
the roof over the drip pad leaks resulting in precipitation falling onto the drip pad.
Because closu}e of the drip pad has not yet occurred, and due to possnbllhty that
contaminated subsoils are present which may not be able 1o be praciicably removed at
closure, Respdndent must prepare a written contingent post-closure pla'n.

|
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vair_v-Baséfd Penalty Component - Potential for Harm: The purpos'? of a written
contingent post-closure plan 1s to identify the steps that will be taken if contaminated
subsoils are present at the Facility which cannot be practicably removed after closure
activities forjthe drip pad have been implemented. The contingent post-closure plan must
describe planned monitoring and maintenance activities to be utilizedj to ensure the
integrity of the containment system during the post-closure care period. The failure to
have a contingent post-closure plan has the potential to put human health and the
environment at significant risk. Therefore, such a violation presents a “major’” potential
for harm.

Extent queT‘zmzion: From at least January 1, 2004 to the present, Resbondent has failed
to have a written contingent post-closure plan for the Facility’s drip pad. Thisis a

substantial and “major” deviation from the regulatory requirements.

|
No multi- dav, economic benefit, or complhance history adjustments are contemplated for
this violationiat this time

COUNT V: Failure to Prepare a Contingent Post-Closure Plan for Two Tanks
Which do not have Secondary Containment

Potcnt‘lial for Iarm - Major
Deviation from Requirement - Major

Days of Non-Compliance - One

Respondent owns and operates an 8,000 gallon tank and an assoc1ated collection
system (tank) |for the drip pad at the Facility. The two tanks which do not have sccondary
containmient were used to store hazardous waste, FO35, from at least January 1, 2004
unti] August 79, 2005. Because the closure of such tanks has not yet occurred, and due to
the p0551b111ty that all contaminated soils cannot be practicably removed or
decontammated Respondent is required to prepare a wrilten contmgent post-closure plan.

Gr cmfv-Based Penalty - Potential for [{arm: The purpose of a written contingent post-
closure plan i 1s to 1denuify the steps which will be taken if contammaled suhsoils are
present at the Facﬂny which cannot be practicably removed or decontammated after
closure activities for the two tanks have been implemented. The contmgenl post-closure
plan must desénbe planned monitoring and maintenance activities to be utilized to ensure
the integrity otl the containment system during the post-closurc care perlod The failure 1o
have a contingent post-closure plan has the potential to put human health and the
environment at significant risk. Therefore, such a violation presents a ‘Ifmajor” potential
for harm.

I~J
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Extent of Deviation: From at least January 1, 2004 to the present, RESpondent has failed
to have a wntten contlngent post-closure plan for the Facility’s drip pad. Thisisa
substantial and ‘major” deviation from the regulatory requirements.

: . . , _ \
No multl-da)f, economic beneflt, or compliance history adjustments are contemplated for
this violation at this time

COUNT VI: Failure to Provide Site Security

Dwrlatlon from Requirement-Major

Days of Non-Compliance- One plus multi-day for 179 days
| |
Respo‘ndem owns and operates a facility with hazardous waste management units
on site. Respondent ceased wood treatment operations at the site at the end of December
2003. HazarQous waste remains stored on site. From at teast Januar) ‘1, 2004 until the
present, Respondent failed to provide site security for the hazardous waste storage

facility.

Potential for Harm- Minor ‘

Graw"‘ry-Based Penalty Component - Potential for Harm: An Owner or operator of
a hazardous waste storage facility must prevent the unknowing entry and minimize the
possibility for the unauthorized entry of persons or livestock onto the actwe portion of his
facility unless he makes a demonstration to the Regional Admmxstrator in accordance
with the RCRA regulation at 40 C.F.R. § 264.14(a). Respondent falled to provide
security and failed to make a demonstration as regulatorily rcquired. The potential for

harm is characterized as “minor” due to the particular location of the facility at issue.

Extent of Deviation: From at least January 1, 2004 until the pre‘sent Respondent

ceased wood treatment operations at the Facility and failed to provide for site security.
This is a substantial and ° ‘major” deviation from the regulatory reqmrement

No economic benefit, or compliance history adjustments arc contemplated (ot this
violation at this time.

COUNT VII:|Failure to Have Financial Assurance
Potential for Harm - Major
Extent of Devi‘ation - Major

Days of Non-Compliance - One

Respondent owns a wood treatment facility with a drip pad, an associated
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collection system and two tanks. Respondent ceased wood trcatment’ operations at the
end ofDecerlnhcr 2003, While a large quantity of hazardous waste was removed from the
site in August and October of 2005, there are four hazardous waste umts which remain on
site. The Facllhty does not have financial assurance for closure of the ‘facmty which was

required on at least January 1, 2004 when Respondent became the owner and/or operator

of a hazardous waste management facility.

Gravity-Based Penalty Component - Potentiul for Harm: An owner operator of a
hazardous waste management facility must establish financial assurance for the closure of
the facility. The purpose of requiring financial assurance is to prowde a financial
mechanism Wthh can be utilized to perform RCRA closure of a hazardous waste
management facﬂlty The potential for harm is also “major” because Respondent has
informed representatn es of EPA that it intends to file a petition for bankruptcy in the
immediate future, and that Respondent is unable to remove the hazardous waste on site
and to remove any contamination which may be present from past onOd treatment
operations. The failure to have financial assurance to perform closure has the potential to

\ : . .
put human health and the environment at significant risk.

Extent of Deviation: The deviation from the requirement is “major” because
Respondent fatled to establish any financial assurance, and Respondent has ceased
operations and left hazardous waste remaining on site.

| . . L .
Economic benefit may be calculated for this violation.

COUNT VII‘I: Failure to Obtain a Written Assessment for Two Tanks which do not
have Second?ry Containment

Potential for Harm - Major
Extenl of Dewviation - Major
Days of Non- Compliance - One

|
Respondent owns two tanks: an 8,000 gallon tank, and an associated collection

system tank for the drip pad, which were used to store hazardous stté F0335, from at
least January |. 1, 2004 until August 29, 2005. The two tanks are ex1st1ng tank systems
which do not have secondary containment, Respondent must obtain and keep on file, at
the Facility, a|written assessment that attests (o the integrity of each tank system.

Gravity-Bas etf‘ Penalty Component - Potential for Hurm: The purpose. of requiring a
written dssessmeut for tanks systems which do not have secondary contamment is to
determine that the tank systems are not leaking or unfit for use. The wrltten assessment,

which must be kept at the Facility, must be reviewed and centified by an independent,
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qualified, registered professional engineer. The failure to have a writ{en assessment of
Respondent’s two tank systems has the potential to put human health and the
environmentlat significant risk. Therefore, such a violation presents a “‘'major” potential

tor harm.

Extent of Deviation: From at least January 1, 2004 until the present, Respondent has

failed to obtam and keep on file, at the Fa(:lhty, a wrillen assessment ofthe 8,000 gallon

tank and the assoc1ated collection system for the drip pad (tank). This is a substantial and
*major’ * deviation from the regulatory requirements.

No economic benefit, or compliance history adjustments are contemplated for this
violation at this time. |

COUNT IX:i Failure to Obtain a Written Assessment of the Drip Pad
Potential for Harm - Major
Extent of Deviation - Major
Days of Non-Compliance - One

Respondent’s drip pad was constructed prior to October 1990 and is defined in 40
C.F.R. § 264. ‘570 as an “‘existing” drip pad. As the owner/operator of an existing drip
pad, Respondent was required to evaluate the drip pad and determine that it meets all of
the requirements of Subpart W, except the requirements for liners and leak detection
systems. The‘ owrner or operator must obtain and keep on file at the FaCllltV a written
assessment ofthe drip pad, reviewcd and certified by and mdependent qualified
registered prqtess:onal engineer that attests to the results of the evaluation. The
assessment must be reviewed, updated and re-certified annually until all upgrades, repairs
or m0d1ﬁcat10ns necessary to achieve compliance with all of the Standards of 40 C.F.R,
§ 264.573 ofthls subpart, except the standards for liners and leak detection systems,
specified in 40 C.FR. § 264.573(b). From at least January 1, 2004, Respondent failed to
obtain and keep on file al the Facility an evaluation of the drlp pad as required.

|

Gravuy Based Penalty Component - Potential for Harm: The ! . 'potential for
harm” rec;ultmg from Respondent’s failurc to obtain a writlen dssessment of the drip pad
ts “major.” Subparl W drip pads are hazardous waste management umts that are unique
to the wood preserving industry. Drip pads are used to accumulate and mManage cxcess
wood preserving formulations following the treatment of virgin tlmber Due to the nature
of wood presqrvmg wastes and the manner in which they are generdted (i.e., over a very
large surface arca), EPA discovered that the regulations governing traditional RCRA
hazardous waste management units were not particularly useful. To accommodate this
uniquencss and to ensure proper and consistent waste management, EPA developed

|
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specific standards for the design, installation, operation, and closure of hazardous waste
drip pads by recognizing drip pads as a new type of hazardous wasle f11anagen1ent unit
under RCRA.  One of the key clements of the existing drip pad regul ations ts the annual
evaluation requlrement The purpose of the annuati drip pad evaluatlon 1s to make sure a
facility’s dnp pad meets all the design and operating requirements. Ifa drp pad is not
designed and operated properly, 1t will be unable to properly perform its primary function
of capturing and accumulating spent wood preservative, potentially resultmg in the
release of hazardous waste or hazardous waste constituents into the environment.

Etren‘t of Deviation- The extent of deviation associated with thls Count 1s
“major.” From at lcast January 1, 2004 to the present, Respondent has failed to obtain
and keep on file a written evaluation for the Facility’s drip pad. This lS a substantial

deviation from the regulatory requirements.

Economic Benefir of Non-Compliance: Economic benefit may‘be calculated for
this violation| ‘

| |
COUNT X: Failure to Meet the Hydraulic Conductivity Requiren‘lent for the Drip
Pad \
Potential for Harm - Major
Extent of Deviation from Requirements - Major
Days of Non-Compliance - One

From at least January 1, 2004 to the present, Respondent’s drip pad did not have a
hydraulic conductivity of less than or equal to 1 x 107 centimeters per'second, e.g.,
existing conc}ete drip pads must be sealed, coated, or covered with a surface matcnal
with a hydrduhc conductivity of less than or equal to 1 x 107 centimeters per second such
that the entlre surface where drippage occurs or may run across is capable of containing
such drlppage and mixtures of drippage and precipitation, materials, or other wastes while
being routed to an associated collection system. \

|

Gravity-Based Penalty Component - Potential for Harm: The '?'potemtal for
havrm” rcsu]tihg from the Respondent’s failure to propurly seal or coal the Facility’s drip
pad to meet Ihe hydraulic conductivity requirement is “major.” One of the main goals of
the drip pad deSIgn standards is to prevent the tlow of waste from the drip pad to the
surrounding env1ronment Subpart W requires owners/operators to protect against the
migration of hazardous wastes and their constituents into the environment. During EPA’s
September 71)04 and February 2005 CEls, the inspector observed CCA' waste preservative
being stored on the Respondent’s concrete drip pad and associated collectlon system.

\ .
CCA is a water-bome preservative formulation consisting of water, arsenic acid, chromic

|

|

v
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acid, and copper oxide. CCA is highly toxic and can damage mucous membranes and
tissues of the respiratory system and cause chemical bums on the skm and even skin
lesions. CCA has also been determined to be a possible carcinogen. Due to this, addition
of a sealant or coating to Respondent’s drip pad is necessary as the pad and associated
collection sy'stcm are consiructed of concrete which is inherently porous. Without the
addition of a1| sealant or coating to the drip pad surface and assoctated collection system,
there is no way to prevent hazardous wastes from seeping through the drip pad and/or
associated collection system nto the surroundmg environment, Furthermore
Respondent’ E drip pad is an ““existing” drip pad and was constructed wuhout a hiner and
leakage dete(lzllon systemn. In the event CCA prescrvative did seep through the drip pad or
associated collectlon system, the Facility would have no way of determmmg whether or
not there was a release. Therefore, based on the specifics of this case, EPA dctermined
the potential for harm to be substantial to human health and the environment, in addition
to the RCRA Program, as a result of the Facility’s failure to properly coat or seal the drip
pad

Extent of Deviation: Respondent’s “extent of deviation” asscciated with this
violation is “:major.” By failing to apply a sealant or coating to the Facility’s drip pad and
assoctated collection system as required by WVHWMR §33-20-7.2, which incorporates
by reference 40 C.F.R. § 264.573(a)(4)1i). Respondent completely falled to mect the
regulator reguirement, resulting in a substantial extent of deviation.

Economic Benefit of Non-Compliance: No economic benefit was associated with
this count.

COUNT XI: Failure to Minimize Tracking of Hazardous Waste from the Drip Pad

Potential for Harm Major }
Extent ofDewann from Requirements- Major \
Days of Non- Comphance Two : September 15, 2004 |

and February 1, 2005 \

Durin}; EPA’s September 15, 2004 and February 1, 2005 Combliance Evaluation
Inspections, Respondent was using the Factlity’s drip pad, which was contaminated with
CCA asa storagc arca for fanm equipment, a horse traider and a car trailer as evidenced
by photographs taken during the CEls. Drip pads must be operated and matntained in a
manncr to mu\nmue tracking of hazardous waste or hazardous waste constituents oft the
drip pad as a result of activities by personnel or equipment. By moving and storing farm
cquipment and horse/car trailers on and off of the drip pad which became contaminated

with CCA, Respondent failed 1o minimize the tracking of hazardous waste off of the drip
pad as requnred

|
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Gravity-Based Penalty Component - Potential for Harn: Théi “potential for
harm™ arisirﬁ‘lg from the Respondent’s failure to mintmize the tracking of hazardous waste
and hazardous waste constituents off of the drip pad is “major.” The pnmary reason
behind RCRA $ preservative containment requirements is to keep preservanve chemicals
out of the ground and surface waters. Contamination of soil and groundwater is a serious
problem because it can move considerable distances as it is picked up by water moving
through the sonl and the water table. Because there are few. if any, naturally OCCUITING
organisms in the environment that ean readily break down these chemicals, once the
contamina[ié‘n enters the ground it has the potential to linger for long periods of time and
cause extensive contamination to surrounding subsurface environments.

Respondent uses a preservative formulation of CCA, which 15I highly toxic due to
the presencellof chromium and arsenic and is a possible carcinogen. At the time of EPA’s
September 2004 and February 2005 inspections, the Facility was storing farm equipment,
a horse traile‘r, and a car trailer on the drip pad which was contaminated with CCA. The
farm equipm'ent 1s clearly used in applications where it regularly comes into contact with
soil, while the horse/car trailers are used for travel on public roadways Based on this, the
C omplamam has determined that there is a substantial potential for harm to human health
and the env1r‘onment in addition to the RCRA Program, as a result of the Facility’s
fatlure to meet the requirements of WVHWMR §33-20-7.2, which meorporates by
reference 40 C F.R. § 264.573(j), which requires the drip pad to be operated in a manner
to minimize the tracking of hazardous waste or hazardous waste constltuents off the drip
pad as 4 result of activities by personnel or equipment. \.

|

Extent ofDeviurion' Respondent’s “extent of deviation” assoeiated with this
violation 1s also major” as Respondent substantially deviated from thc requirenients of
WVHWMR §33 20-7.2, which incorporates by reference 40 C.F.R. § 264 573()), by
failing to operate and maintain the drip pad in a manner to minimize the tracking of
hazardous waste or hazardous waste constituents off the drippad asa !result of activities

\
|

by personne! or equipment.
|

Economu Benefit of Non-Compliance: No economic benefit W‘as associated with
this count.

COUNT XII: Failure to Inspect Drip Pad Weekly |
Potential for Harm - Moderate \,
Extent of Deviation from Requirements - Major \
t
|
\
|

Days of Non-Compliance - One
From at least August [, 2001 until January 1, 2004, Respondent failed to inspect
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the drip pad weekly and after storms to detect evidence of any detenoratlon or cracking of
the drip pad surface. \
|
Gravity-Based Penalty Component. The “potential for harm‘ arising from the
Respondent’s failure 1o meet the requirements of WVHWMR §33- 20- 7.2, which
incorporates| by reference 40 C.F.R. § 264.574(b)(3), is “moderate” due 10 the fact the
wood treating operations were minimal and the drip pad was covered. In making this
determination, the Agency considered the design of the Facility’s drip pad and the nature
of the preseryame The Facility’s drip pad was constructed prior to October 24, 1990
and 1s defined in 40 C.F.R. § 264.570 as an “existing” drip pad, therefore, it was not
constructed \\wth a synthetic liner or leakage detection system. CCA contains toxic
constituents that have the potential to cause skin, eye, and respiratory irritation as well as
more seriousj aillments in humans, In addition, CCA Is also considered a possible
carcinogen. CCA is water soluble, therefore, it is highly mobitle. |

The prlmary reason behind RCRA’s weekly inspection requlrement 1s to keep
deterioration of the drip pad from occurring so that preservative chemicals do not
contaminate ground and surface waters. Contamination of soil and groundwater is a
serious problem because it can move considerable distances as it is picked up by water
moving through the soil and the water table. Because there are few, if any, naturally
occurring organisms in the environment that can readily break down these chemicals,
oncce the contammduon enters the ground it has the potential to hnger for long pertods of
time and cause extensive contamination to surrounding subsurface environments. Based
on this 1nf0rrpat10n, the Complainant has determined that there is a substantial potential
for harm to human hcalth, and the environment, in addition to the RCRA Program, as a
resuit of the Eacility’s management practices of the drip pad with regard to the failure to

inspect the drip pad weekly and atter storms for deterioration or cracking of the drip pad

surface. |

|

Extent of Deviation: The “extent of deviation” associated with this violation is
“major.” Respondent completely failed to comply with the requirements of 40 C.F.R.
§ 264.574(b)(3) which requires the drip pad to be inspected weekly and after storms to
detect dctcnorauon or cracking of the drip pad surface. At the time of EPA’s Scptember
2004 and Febmary 2005 CEls, there was a noticeable residuc of CCA dnd CCA
contaminated debris covering a majority of the Facility’s drip pad surfgce.

\

Economic Benefit of Non-Compliance: No economic benefit was associated with

this count. \

COUNT XIII: Failure to Properly Store Land-Disposal- Restncted Waste

|
|
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Due lo the fact that the Count XIII arose from the same set of facts as Count I, a
s¢parate pen|zilt) will not be calculated for Count XII1. |
|
126.  Anywi olatlo‘n of this Compliance Order or further violation of RCRA Subtitle C may
subject Respondent to further administrative, civil and/or criminal enforcement action,
including the imposition of civil penaltics dl’ld criminal fines and/or imprisonment, as
provided in RCRA Section 3008, 42 U.S.C. § ¢928. \

V. OPPORTUNITY TO REQUEST A HEARING

\
1270 Respondent may request, within thirty (30) days of reccipt of this Cornplaint a hearing
before an EPA Administrative Law Judge on the Complaint and at such hearing contest
any material fact and the appropriateness of any penalty amount. To request a hearing,
Respondent must file a written answer (“Answer”) within thirty (30) days of receipt of
this Complaint. The Answer should clearly and directly admit, deny or explain each of
the factual allegations contained in the Complaint of which Respondent has any
knowledge. Where Respondent has no knowledge of a particular factual allegation, the
Answer should so state. Such a statement is deemed to be a denial of the allegation. The
Answer should contain: (1) the circumstances or arguments which are alleged to
constitute the grounds of any defense; (2) the facts which Respondent disputes; (3) the
basis for opposing any proposed relief; and (4) a statement of whether a hearing is
requested. All material facts not denied in the Answer will be considered to be admitted.

128, If Respondents fail to file a written Answer within thirty (30) days of receipt of this
Complaint, such failure shall constitute an admission of all facts alleged m the Complaint
and a waiver of the right to a hcaring. Failure to Answer shall result | 1n the filing of a
Motion for Default Order and the possiblc issuance of a Default Order imposing penalties
proposed herein without further proceedings. |

129.| Any hearing rfequested by Respondent will be conducted in accordance with EPA’s
Consolidated Rules of Practice, a copy of which is enclosed. Hearings will be held ina

location to be\determmed at a later date pursuant to the Consolidated Rules of Practice at
40CFR§2221(d) }

130.| Respondent’s/Answer and all other documents that Respondent files in this action should
be sent to:

|

| |

|Regional Hearing Clerk (3RC00) ‘

U.S. EPA Region I1I

1650 Arch Street |

}Phi]adelphia, PA 19103-.2029 \
\
|

\ .
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132
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\
and a copy should be sent to Cheryl L. Jamieson, the attorncy assigned to represent EPA
in this matter, at:

| |

Office of Regional Counsel {3RC30) ]

U.S. EPA - Region [l |

1650 Arch Street \

Philadelphia, PA 19103-2029 l

V. SETTLEMENT CONFERENCE \

|
Complainant encourages settlement of the proceedings at any time after issuance of the
Complaint if such settlement is consistent with the provisions and objectives of RCRA.
Whether or not a hearing is requested, Respondent may request a scttlcment conference

with the Complamant to discuss the allegations of the Complatnt. A request for a

settlement conference does not relieve Respondent of its responbrblhty to file a timely
Answer, ‘

|
In the event settlement is reached, the terms shall be expressed in a written Consent
Agreement preparcd by Complainant, signed by the parties, and incorporated into a final
order signed | bv the Regional Administrator or the Regional Judicial Officer. The
exceution of such a Consent Agreement shall constitute a waiver of Respondent’s right to
contest the allegatlons of the Complaint and to appeal the Final Order accompanying the
Consent Agreement \
The Quick Resolution procedures set forth at § 22.18 of the Consolideted Rules of
Practice are not applicable to this proceeding because this Complaint contains a
compliance order See 40 C.F.R. § 22.18(a)(1). :
If you wish to arrange a settlement conference, please contact Ms. Jan!reson Sr. Asst.
Regional Counsel at (215) 8142375, Once again, however, such a requesi for a
settlement conference does not relieve Respondent of its responsibility to file an Answer
within thirty (?0) days following Respondcnt’s receipt of this Complaint
VI. SEPARATION OF FUNCTIONS AND £X PARTE COMMUNICATIONS
The fo[lowing Agency officers, and the staffs thercof, are designated aJs the trial staft to
represent the Agency as a party in this case: the Region Il Office of Regional Counsel,
the Region 11l Waste and Chemicals Management Diviston, the Office of the EPA
Assistant Administrator for Solid Waste and Emergency Response., and the EPA
Assistant Admlmstrator for Enforcement and Compliance Assurance. Commencmg from
the date ofthe issuance of this Complaint until issuance of a final agency decision 1n this
1
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case, ncither"the Administrator, members of the Environmenta) Appeals Board, Presiding
Officer, Regional Administrator, nor the Regional Judicial Officer,
communication with the trial staff on the merits of any issue involv
Please be adx‘lfised that the Consolidated Rules of Practice prohibit any untlateral
discussion or €X parte communication of the merits of a case with th¢ Administrator,
members of the Environmental Appeals Board, Presiding Officer, Regional
Administrator, or the Regional Judicial Officer after issuance of a Complaint.

rﬁay have an ex parte
ed in this proceeding.

' _James N. Webb i
Associate Director for Enforcement

Dat;"_;":_”‘_""f".‘_*_, ' e t / . A l
{ Waste and Chemicals Managelﬁent Division

ENCLOSURES:

Consolidated Rules of Practice, 40 C.F.R. Part 22.

West Virginia Hazardous Waste Munagement Regulutions. i
|
Civil Monetary Penalty Adjustment Rule. 40 C.F.R. Part 19. i

I |
RCRA Civil Penalty Policy, June, 2003, a

|
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